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*feast 100 members if the members’

' aggregated claims exceed $5 million and - .- -

™Y n February, Congress passed the =77 ..~
#*4".Class Action Fairness Act of 2005, ~
“4g which srgmﬁcantly changes class”
“3¢tion practice in state and federal courts
+Hyationwide. The act expands federal”™
*diversity jurisdiction over most class
actions, such that jurisdiction now exists
¥er class actions involving classes of at

*' At least one class member is diverse from " - B

’“a? Teast one defendant. See 28 U.S.C. Sec-

étréns 1332(d) (@) and 1453(d) -(excluding

nance class actions).

5 “The Class Action Fairness Act's expan-
“Sion of federal jurisdiction gives plaintiffs -

"“Hreater flexibility in deciding whether to
ﬁie class actions in federal, rather than

fate court. More significantly, the act’s .

expansron of federal jurisdiction means

‘fﬁat defendants will remove more state -

“ehurt class actions to federal court, -

'”O‘In contrast to ordinary removal proce-

’ﬁures the Class Action Fairness Act
“iiows any single defendant to remove a
hélass action to federal court without first
6btaunng the consent of the other defen-

“Yidants. This increase in removals to feder-

aillcourt will produce a similar increase in
tihe number of motions to remand and
v th’ms will result in more district court
orders granting or denying a remand to
sthte court.
7*" Ordinarily, appellate review of such rul-
g 1'ngs isvery hrmted See 28 U.S.C. Section
Co1447(d) (preclud-
Yi - - ing appellate review

based: on “timel

* ‘see also

| " Schwab & Co.,
F.3d 1112 (2002).

300

“~Fairness Act, however, creates a new type

_.of discretionary and expedited appeal
“Fom orders either granting or denving a

‘rtain securities and corporate gover--

““of remand’orders::

aised . defect in*
removal procedure
" or lack of subject
= matter jurisdiction); "'
, e.g.)
“Abada’v. Charles .

P ‘ ~ ~The Class Action.

a dlscreuonary mterlocutory appeal of a;
“class certification order under Federal”

Rule of Civil Procedure 23(f).

The criteria identified by Chdmberlam '

may similarly inform the court’s decision
to accept a Class Action Fairness Act
appeal given that both Federal Rule of

Civil Procedure 23(f) and the act concern',
discretionary, interlocutory appeals in the
class action context. . )
In Chamberlain, the 9th Clrcurt
‘explained that interlocutory review
.should be gmnted “sparingly,” but that a
‘Federal Rule of Civil Procedure 23{)"
intérlocutory appeal may be. appropriate
“when (1) “there is a _death-knell situa-
‘tion” for either party and the certification -
order is “quesuonable” (2) the district
cotirt order “presents an unséttled and”

fundamental issué of law” and the issue

" will otherwise evade review; or (3) the
 district court’s order is mamfestly erro-,

IIEOLIS

Applymg thrs to the context of remand-
ordec.appeals under the Class Action ..

lain, this is the route that an aspi
~appellant must take for the 9th-Circui
“exercise discretionary-interloctitory
appeal of a class certification ‘order under,
“Federal Rule of Civil Procedure 23 (f) :

“reasonable approach for pracﬁﬁoners-fo‘

appeal the ordinary method of attempt—

“ing to invoke a court of appeals” discre¥

tionary jurisdiction is by a petition under
Federal Rule of Appellate Procedure 5!

‘Rule 5() (1) allows a party to file a petr
. tion requesting permission to appeal
" “when an appeal is within the court of

appeals’ discretion.” Under Rule 5(b), the
petltxon must include, among other

" things, “the reasons Why the appea[

should be allowed and is authorized by
statute or rule.” As explained in Cham er-

Accordingly, this probably isa

adopt, and it avoids the problem of obtain-
ing a ruling on a request for mterlocutory
appeal within the seven-day time frame

. required by the Class Action Fairness

Act.
..Given rhe act’s recent passage, there 1s




Bl

I . F3d 1112 (2002).
{ :The Class Action
~Fairness Act, however, creates a new type

of discretionary and expedited appeal

“"from orders either granting or denying a

motion to remand.
~Theacts new.appellate statute, codified

4t 28 USN : Section 1453(c), makes two -
clear points. First, entertaining an appeal ..

from a class action remand order is dis-

cretionary with the court of appeals.-Sec- %
ond, if the court accepts.the appeal, the’ -
parties and the court must work quickly.”

Specifically, the moving party must apply

- for appellate review within seven days of:

the remand order. If the court accepts the

appeal, it must rule within'60 days. 28"
U.S.C Sechon _1453 (c) 2. The partles .

Class Action Fiirness A
’Ihe act. prov1des ‘o

of appeals may ﬁnd relevan
whether to exefise: appellat
“The Senate Judiciary" Commlttee‘
report indicates that: Congress-expecte

~ the. appellate courts to, generate. a-“bod
ztof:clear -and consxstent‘guldance for di
itriet courts tHat'will be mterprelmg thi
legislation” and sought'to: partlcularl

hidotor Co., 402 F3d 952 (2005); is mstruc

Aive: In- Chamberlam the 9th.U.S: Circuit

uCourt of Appeals set out the factors rele-
wxant to con31denng Whether it, will permit
I‘%q; L :

[t

"Ehcourage appellate courts to. review:

Tochwas & CoSTS0UTTTndamental 1SsUE of law T Tand e T issie

will otherwise evade review; or (3) the
district court’s order is manifestly erro-

neous.. . -
Applying this to the context of remand

“order appeals-under the Class Action.
. Fairness Act, the 9th Circuit may grant ..

vsu.ch appeals “where the remand -orde
raises a fundamiental/ unsettled 1ssue thats,
might otherwise evade review, or'where

the’ remand‘ order is- mamfestly erro-

neous:* :
“The Clas Actzon F airness Act also

does not identify the proper procedure

for requestmg mterlocutory appellate

Teview., i :

. Before the act, the typical manner of

vokmg the court of appeals discre-

1 .

‘adopt, and it avoids the probei oronta
ing aruling on a request for interlocutory,
appeal within the seven-day time frame

. required by the Class Action Fairness

Given the act’s recent passage, there is
not much judicial guidance about its
appellate aspects. To-datey orly-oné'court;

>~ of appeals-has-published ‘& decision’ con="

sidering an appeal under the act In that
case, Pritchett v. Office Depot Inc., 404 F.3d
1232 (2005), the defendant removed a.
class action to federal court, and the dis-
trict court granted the plaintiffs’ subse-
quent motion to remand. Within the
required seven-day period, the defendant
filed a “Petition for leave to appeal under
28 U.S.C. 1453(c),” as well as an emer-

'gency motion for-a stay with the 10th U.S.

-.-was commenced before the Class Action

Class Action Fairniess'Act, the request for

appellate review must be filed within seven - |

days of the order on the remand motion.. -
Apart from seeking interlocutory:

Fairness ‘Act’s effectivedate. In a later pub-

tion, analyzed the issue of the act’s effective”
date and found that there was no federal

idnot apply retroactlvely
iction over class actions, but also appel-

te jurisdiction to review a district court’s

o'predict how the various courts of

ppeals and. it fails to lden

: “dure for mvokmg the appellate court s‘f
l._;:(_dlscrehonary jurisdiction. . -+ s

.Benjamln G Shatz a certn‘led spe-‘

ciate -—in the Los Angeles office
of Manatt Phelps & Phillips: Both

practlce group

qxﬁ‘

Undermines Bid to Protect Human

: . Rights” (June 9 Dallylournal)

‘h’) Thanks to lauthor Kurt A.] Schiichter
or a fine, insightful artlcle There is but
one thing to.add. -

[ Protectine neanle fmm the criminaliza-

i.etters to th, Ed:tor

) egarclmg Cnmmahzmg Lawyers'

and more carefully. )
' Cheryl Matthews
Novato

Pledge s Roots Also

Tie in Marketino

story is the Pledge of Alleglance Wlnch.:»’"ﬁ

was commissioned to publicize the dedica-
tion of the Chicago World Fair in 1892.

In its original form, the pledge. did not -
contain the words “under God.” Although
its author, Francis Bellamy, was a Baptist |
minister and a Christian socialist, the -

ground that the unclerlymg clase ak:tlon‘fi

lished opinion, the 10th Circuit, under its.
~inherent power to-consider its ownyjurisdic-

UIlSdlCthIl over.the underlymg action
given that the Class Action F airness Act
In short, the Class Action Faurness Act’_
expands not only the district courts’ juris-,

rder-on a remand motion; It is too soon -

D als'wﬂl exercise th 'r*:expandedig

1 oialist int appellate law, is counsel }-
1= and Lara M. Krieger is an asso-

‘are members of Manatt's. appellate :




