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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

PRIME CARE OF NORTHEAST KANSAS,
LLC, et al.,
Plaintiffs,
CIVIL ACTION
V.

No. 05-2227-KHV
BLUE CROSSAND BLUE SHIELD OF
KANSASCITY, INC., et al.,

Defendants.

S N N N N N N N N N N N

MEMORANDUM AND ORDER

Paintiffs, agroup of doctors and doctor organizations which practice medicine in Wyandotte and
Johnson Countiesin Kansas, bring class action dlaims againgt various hedth insurance providersfor price
fixing and conspiracy to monopolize in violation of Kansas law. Flantiffs origindly filed suit in state court
in Wyandotte County, Kansas. On May 27, 2005, Humana Insurance Company, United HedthCare
Insurance Company, Inc. and Coventry Hedlth& Life Insurance Company (“removing defendants’) filed

a Notice of Remova (Doc. #1), asserting jurisdiction under the Class Action Fairness Act of 2005

(“CAFA”), Pub. L. No. 109-2, 119 Stat. 4 (codified in scattered sections of 28U.S.C.). Thesameday,
defendant Principd Life Insurance Company (“Principd”) filed anotice of joinder inthe origind notice of

remova “indl respectsand for the reasons set forth.” Defendant Principa’ s Joinder In Notice Of Remova

Filed By Defendants Humana, United and Coventry (Doc. #2). No other defendants joined in the notice

of removad.l On June 21, 2005, Principd filed a supplement to its joinder in remova, assarting federd

1 Defendants in this case number 19. The other defendants are Blue Cross and Blue Shield
(continued...)
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question jurisdiction under the Employment Retirement Income Security Act of 1974 (“ERISA™), 29

U.S.C. § 1001 et seg., based on preemption. This matter comes before the Court on Rantiffs Maotion

To Remand (Doc. #24) filed June 24, 2005 and Plantiffs Motion To Strike Defendant Principd Life

Insurance Company’s “ Supplement To Joinder In Notice Of Removal” (Doc. #38) filed July 13, 2005.
For reasons stated below, the Court overrules the motion to strike but sustains the motion to remand.
l. CaseHistory

OnFebruary 14, 2005, numerous plantiffsfiled a petitionin state court asserting classactiondams
on behdf of al doctors practicing in Wyandotte and Johnson Counties in Kansas.?2 The origina petition
dleged that defendants had restrained trade by fixingdoctor rembursement or fees. Specificdly, it asserted

daelaw cdamsof price fixing and conspiracy to monopolize. The day dfter plaintiffs filed their origind

1(....continued)
of Kansas City, Inc., Blue Cross and Blue Shield of Kansas, Inc., Good Hedlth HMO, Inc., Premier
Hedlth, Inc., Total Hedlth Care, Inc., Coventry Services Corporation d/b/a Coventry Hedlth Care, Inc.,
Coventry Hedlth Care of Kansas, Inc., United HealthCare Services, Inc. d/b/a United HedthCare
Corporation, United HealthCare of the Midwest, Inc., United HealthCare of Kansas, Inc., Spectera, Inc.,
Humana, Inc., Humana Hedlth Plan, Inc., Ingenix, Inc. and Kanza Multispecidity Group, Inc.

2 The following plaintiffs filed the origind petition: Prime Care of Northeast Kansas, LLC
(“Prime Car€’), For Women Only, Inc., New Century Hedth Qudity Alliance, Inc. (“New Century”),
Kansas City Urology Care, PA, The Drake Indtitute, PA, Midwest Cardiology Associates, PA, Paincare
PA, Midwest Neurosurgery Associates, PA, College Park Family Care Center, PA, United Medical
Group LLC, Kanza Multispecidty Group, PA, Statland Clinic Ltd, PA, Heartland Primary Care, PA,
Kansas City Allergy and Asthma, PA, Nelson Harmon and Kaplan, Chtd., Head and Neck Surgery of
Kansas City, PA and Pediatric Partners, PA. They sued the following defendants. Blue Cross and Blue
Shidd of Kansas City, Inc., Blue Cross and Blue Shidd of Kansas, Inc., Good HedthHMO, Inc., Premier
Hedlth, Inc., Totd Hedthcare, Inc., Trisource Hedthcare, Inc., Coventry Hedlth Care of Kansas, Inc.,
Hedth Care of Kansas City, Inc., United Hedlthcare Corporation, United Hedlthcare of the Midwest, Inc.,
United Hedlthcare of Kansas, Inc., Humana, Inc., Humana Health Plan, Inc., Humana Kansas City, Inc.,
Humana Hedth Plan of Kansas, Inc., CignaCorporation, CignaHedthcareof Ohio, Inc., Cigna Healthcare
of Kansas’Missouri, Inc., Cigna Healthplan of Kansas City, Inc., Aetna Hedlth, Inc., AetnaUSHedthcare,
Inc., Aetna US Healthcare, United HedlthCare of the Midwest, Inc., United HealthCare Corp.

2
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petition, they filed an amended petition without leave of court, adding three plaintiffs and five defendants:
Coventry Hedlthcare, Inc., United HedlthCare Services, Inc., AetnaUS Hedth, Inc., Spectra, Inc. and
Principd Life Insurance Company. The amended petition also omitted four defendants® The amended
petition asserted essentidly the same clams asthe origina petition.

On February 16, 2005, the day after plaintiffs filed their first amended petition, they again without
leave of court filed an amended petition. The second amended petitionadded one plantiff and essentidly
reasserted the clamsin the origind petition. On February 17, 2005, again without leave of court, plaintiffs
filed another amended petition. The third amended petition added two defendants and again reasserted
the same daims as the origind petition.

On March 4, 2005, again without leave of court, plantiffs filed an amended petition which
substituted two plaintiffs and omitted six defendants.® The fourth amended petition ressserted the claims
from the origind petition.

Fantiffs did not serve the origind petition or any of the four amended petitions. On April 22,
2005, plantiffs filed amotionwhichsought retroactive leave to file dl of the amended petitions, sating that

they had “filed several amended petitions to darify the nature and substance of their dlegations and correct

3 The amended petitionomitted Hedlth Careof K ansas City, Inc., Aetna Hedith, Inc., Aetna
US Hedlthcare, Inc. and Aetha US Hedlthcare.

4 The third amended petition joined United HedthCare Services, Inc. and Ingenix Hedth
Intdligence, Inc.

° The fourth amended petition omitted Cigna Corporation, Cigna Hedthcare of Ohio, Inc.,
Cigna Hedlthcare of Kansas’Missouri, Inc., Cigna Hedthplan of Kansas City, Inc., AetnaUS Hedlthcare,
Inc. and Aetna US Hedlth, Inc.
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typographical errors.”® MotionFor Leave To Amend Petitionin No. 05CV279. The motion also sought

leave tofileafifthamended petition. Thegatedidtrict court granted themation, sating that “[p]laintiffsshdl
file their amended Petition within ten (10) days of the date of this Order, and suchamended Petition shall

relate back to the origind filing of thisaction.” See Journd Entry And Order in No. 05CV 279 filed April

22, 2005.

On April 26, 2005, plaintiffs filed a fifth amended petition. The fifth amended petition added five
defendants: Humana I nsurance Company, United HedthCare Insurance Company, Coventry Services
Corporation, d/b/aCoventryHedthCare, Inc., Coventry Hedthand Life Insurance Company and Ingenix,
Inc.” On May 3, 1995, plaintiffs served the fifth amended petition. As previoudy noted, three of thefive
newly joined defendants—Humana I nsurance Company, United HealthCare Insurance Company, Inc. and
Coventry Hedlth & Life Insurance Company — filed a notice of remova onMay 27, 2005. Principd Life
I nsurance Company, whichhad been named inplantiffs firstamended petitionon February 15, 2005, filed
its “notice of joinder” on May 27, 2005.

. Traditional Removal Standards
A avil actionisremovable only if plaintiffs could have origindly brought the action in federa court.

See 28 U.S.C. § 1441(a). The Court is required to remand “[i]f a any time before fina judgment it

6 Pursuant to K.S.A. 8 60-2015, a party may amend its pleading once as amatter of course
before a responsive pleading is served and otherwise may amend only by leave of court or by written
consent of the adverse party.

! In addition, the fifth amended petition omitted the following plantiffs Midwest
Neurosurgery Associates, PA and Pediatric Partners PA; and the fdlowing defendants. Trisource
Hedthcare, Inc., d/b/aBlue-Advantage, Coventry Healthcare, Inc., Humana K ansas City, Inc. and Ingenix
Hedth Intelligence, Inc.
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appears that the digtrict court lacks subject matter jurisdiction.” 28 U.S.C. § 1447(c). Because federa
courts are courts of limited jurisdiction, the law imposes a presumption againgt federa jurisdiction. See

Frederick & Warinner v. Lundgren, 962 F. Supp. 1580, 1582 (D. Kan. 1997) (citing Basso v. Utah

Power & Light Co., 495 F.2d 906, 909 (10th Cir. 1974)). Theruleisinflexible and without exception,

and requiresacourt todeny itsjurisdictionindl cases where suchjurisdictiondoes not afirmatively appear

intherecord. See Ins. Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 702

(1982). Accordingly, the Court must dtrictly construe the federal removal Statute. See Fajen v. Found.

Reserve Ins. Co., 683 F.2d 331, 333 (10th Cir. 1982). The burden is on the party requesting remova to

demondtrate that the Court has jurisdiction. See Laughlin v. Kmart Corp., 50 F.3d 871, 873 (10th Cir.

1995). The Court must resolve any doubts concerning removability in favor of remand. See JW.

Petroleum, Inc. v. Lange, 787 F. Supp. 975, 977 (D. Kan. 1992).
[11.  Analyss

Faintiffs urge the Court to remand, arguing that CAFA does not confer subject matter jurisdiction
because the case commenced whenthey fird filed it in state court on February 14, 2005, four days before
CAFA became dffectiveonFebruary 18, 2005. Removing defendants disagree, asserting that anew action
commenced on April 26, 2005, when plantffs filed the fifth amended petition which added them as
defendants. Principa agrees and suggests that the Court aso has federal question jurisdiction because
ERISA preempts plaintiffs clams.

A. Burden Of Proof Under CAFA

On February 18, 2005, Congress enacted CAFA, which expands federa court subject matter

juridictionover classactionsin which &t least one plaintiff class member is diversein citizenship fromany
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defendant and the amount in controversy exceeds $5million. See 119 Stat. § 4 (codified at 28 U.S.C. 8§
1332(d)). If such an action arises in state court, CAFA alows any defendant, without consent of all
defendants, to remove the action to federal court in accordance with 28 U.S.C. § 1446. See 119 Stat.
85 (codified at 28 U.S.C. § 1453(b)). CAFA provides that “[t]he amendments made by this Act shdl
apply to any civil action commenced on or after the date of enactment of thisAct.” 119 Stat. 8 9.
Defendants contend that in light of CAFA’s legidative higory, plaintiffs bear the burden to prove
that remova wasimprovident, and the Court must resolve any doubts in favor of federd jurisdiction. See

Removing Defendants Joint Memorandum [nOpposition To Aantiffs MotionTo Remand (“Defendants

Memorandum”) (Doc. #37) filed July 13, 2005 at 3-4. Under traditional removal standards, the burden
isonthe party requesting removal to demonstrate that the Court has jurisdiction, see Laughlin, 50 F.3d at
873, and the Court mug resolve any doubts concerning removability in favor of remand. See J.W.
Petroleum, 787 F. Supp. at 977. CAFA isdlent on thisissue. Some courts have ruled that because
CAFA isslent, it isambiguous and courts should consult legidative history whichsuggeststhat plantiff has
the burden to prove that the action should be remanded and that doubts should be resolved in favor of

federa jurigdiction. See, eq., Berryv. Am. ExpressPubl’g, Corp., 381F. Supp.2d1118, 1122-23 (C.D.

Cdif. 2005); Waitt v. Merck & Co., Inc., No. C05-07591, 2005 WL 1799740, at *1-2 (W.D. Wash.

Jduly 27, 2005); Inre Textainer P ship Sec. Litig., No. C05-0969 MM C, 2005 WL 1791559, at *3 (N.D.

Cdif. July 27, 2005); Lussier v. Ddllar Tree Stores, Inc., No. 05-768-BR, 2005 WL 2211094, at *1 (D.

Or. Sept. 8, 2005). Other courtshaveregected thisreasoning, finding that CAFA’ ssilence doesnot creste

8 CAFA contains certainexceptionstofedera jurisdiction. See28U.S.C. 81332(d)(3)-(5),
(9). The Court need not decide whether any exception appliesbecauseit findsno jurisdiction under CAFA
in the firgt ingtance.
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ambiguity. See Schwartz v. Comcast Corp., No. 05-2340, 2005 WL 1799414, at *5-6 (E.D. Pa. July

28, 2005); Judy v. Fizer, Inc., No. 4:05CV 1208RWS, 2005 WL 2240088, at * 1-2 (E.D. Mo. Sept. 14,
2005). These courts have concluded that by not expresdy stating otherwise, Congressis deemed to have
intended to retain wel settled case law which places the burden of proof on the party invoking federal
jurisdiction. See Schwartz, 2005 WL 1799414, at *6; Judy, 2005 WL 2240088, at * 2.

It appears that the Tenth Circuit Court of Appealswould agreewiththe latter cases. In Pritchett

v. Office Depot, Inc., 420 F.3d 1090, 1094 (10th Cir. Aug. 18, 2005), indetermining whether a case had

been properly removed under CAFA, the Tenth Circuit gpplied traditiona rules of statutory construction
and rules pertaining to federd jurisdiction. In that case, the Tenth Circuit examined whether a removed
case commenced whenit wasfiled in state court or later, whenit was removed to federal court. The Tenth
Circut looked to the statute, legidative history, prior precedent and public policy to determine that a
removed case commences upon filing in state court. 1d. at 1094-97. Inlooking at statutory language, the
Tenth Circuit noted that traditiondly, a cause of action is commenced when it is first brought in an
appropriate court, i.e. whenacomplant isfirg filed in state court. Seeid. at 1094 (citing Rule 3, Fed. R.
Civ. P.). The Tenth Circuit further noted that statutes which confer federd jurisdiction — particularly
removal statutes —areto be construed narrowly in light of the federd courts condtitutiond role as limited

tribunds. 1d. at 1094-95 (citing Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100, 108-109, 61 S. Ct.

868, 85 L. Ed. 1214 (1941) and United Statesex rdl. King v. Hillcrest Hedth Cir., Inc., 264 F.3d 1271,

1280 (10th Cir. 2001)). Thus, the Tenth Circuit found that if any ambiguity existed asto whether CAFA

conferred jurisdiction, the court must adopt areasonable, narrow congtructionof the statute. 1d. at 1095.
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Astolegidaive higory which suggests that Congressintended to expand federd jurisdiction, the
Tenth Circuit stated as follows:

We are mindful of the fact that Congress goal in passing [CAFA] was to increase access
to federd courts, and we aso recognize that the Senate report indructs usto congtrue the
bill’sterms broadly. S. Rep. No. 109-14, at 43 (Feb. 28, 2005), U.S. Code Cong. &
Admin. News 2005, at 41. But these genera sentiments do not provide carte blanche
for federd jurisdiction over a ate class action any time the datuteisambiguous. While
it is clear the Congresswished to expand federal jurisdiction, whenthat expansionis made
effectiveiswhat is at issuein this case, and that is an issue we gpproach cautioudy. See
Shamrock Oil & Gas Corp., 313 U.S. at 108-109, 61 S. Ct. 868.

Id. at 1097 n.7.

In examining prior precedent, the Tenth Circuit rejected defendant’ sargument that it should follow
cases which found that for purposes of gpplying a higher amount-in-controversy requirement in diversity
cases, acase commenced on the date of remova and not when the petition wasfiled in sate court. See

id. at 1096-97 (citing Lorraine Motors, Inc. v. Aetna Cas. & Sur. Co., 166 F. Supp. 319, 323-24

(E.D.N.Y. 1958) and Hunt v. Transport Indem. Ins. Co., No. 90-00041, 1990 WL 192483, at * 5-6 (D.

Haw. duly 30, 1990)). In rgecting defendant’s argument, the Tenth Circuit found a “mgjor difference’
between CAFA, a statute which defines additiond circumstancesin which diversity of citizenship exigts
(and thus atempts to expand federd jurisdiction), and a Satutethat increases the amount-in-controversy
requirement (which attempts to retrict federd court jurisdiction). 1d. at 1097. The Tenth Circuit noted
that in the amount-in-controversy cases, courts relied heavily on the principle that remova datutes are to
be drictly construed with dl doubts resolved againgt remova, and that the courts' holdings limited — rather
than expanded — federd juridiction. Id. By contrad, if an action under CAFA commenced at the time

of remova, federa court jurisdiction would be expanded to indude an increased number of removable
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actions. 1d. This result further convinced the Tenth Circuit that for purposes of CAFA, an action
commenced when it wasinitidly filed in state court, not when it was removed to federd court. 1d.

As in Pritchett, the issue in this case is when the expansion of federa jurisdiction under CAFA

becomes effective. The Court approachesthe issue cautioudy and gpplies traditional removal standards.
Under these standards, defendants bear the burden to prove federa jurisdiction and the Court strictly
construes the removal statute and resolves al doubts againgt removal.

B. When The Case “ Commenced”

CAFA appliesif the civil actioninstate court commenced after February 18, 2005. See 119 Stat.
89. Removing defendants maintain thet the action commenced on April 26, 2005, when plaintiffsfiled the
fifth amended petition which added them as defendants. Plaintiffs respond that the actioncommenced on
February 14, 2005, when they filed ther initid petitioninstate court. The Court agrees with plaintiffs. In

Pritchett, the Tenth Circuit found that under the generd federd rule, alawsuit iscommenced at a discrete

moment intime whenthe origind complaint isfiled in a court of competent jurisdiction. 420 F.3d at 1094.
The Tenth Circuit noted exceptions to the rule in some unigue circumstances, such aswhenamiscdlaneous
discovery motion commencesan actionunder the Adminidrative Procedure Act, but it nowhere suggested
that the routine filing of an amended complaint would congtitute suchanexception. Id. Indeed, the Tenth
Circuit found that in the context of removal, CAFA’s legidative history suggested a Congressond intent
to exclude currently pending suits. 1d. at 1095-96. Specificdly, the Tenth Circuit noted that when the
dtatute was first proposed in the House of Representatives, it alowed remova of cases commenced after
its effective date and cases in which a class certification order was entered after its effective date. 1d. at

1095 (citations omitted). The Senate verson and the fina bill, however, applied only to cases which
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commenced after itseffective date. 1d. Moreover, the Tenth Circuit noted that two sponsoring legidators
stated that they did not design the hill to gpply to currently pending lawsuits. 1d. The Tenth Circuit
concluded that it was compelled to adopt a narrow constructionof the Act, i.e. one that would limit federa
jurisdiction—not broaden it, and ruled that the term * commenced” gpplied to the actual filing date, not the
removal date. 1d. at 1096.

Under Pritchett, the Court concludes that this case commenced on February 14, 2005, when

plaintiffs filed their origind petition in state court. As noted, removing defendants argue that the case
commenced on April 26, 2005, when plantiffs filed the fifth anmended petition which added them as
defendants. In support of their argument, defendants cite Knudsen v. Liberty Mutud Ins. Co., 411 F.3d
805 (7th Cir. 2005). Inthat case, the Seventh Circuit held that asignificant changeto classdefinitionwhich
occurred after CAFA’s effective date did not commence a new civil action. 1d. at 806-07. In dicta,
however, the Seventh Circuit suggested that certain amendments, such as adding a defendant, might
commence anew civil action for purposes of CAFA. Specificaly, the Seventh Circuit stated as follows:

[A] new claim for relief (anew “cause of action” in state practice), the addition of anew
defendant, or any other step aufficiently digtinct that courts would trest it as independent
for limitations purposes, could well commence a new piece of litigation for federa
purposes even if it bears an old docket number for State purposes. Remova practice
recognizesthis point: an amendment to the pleadings that adds a claim under federa law
(where only gtate claims had been framed before), or adds anew defendant, opens a new
window of remova. 28 U.S.C. § 1446(b). We imagine, though we need not hold, that
asmilar gpproach will apply under [CAFA], perhapsmodeled onFed. R. Civ. P. 15(c),
which specifies when aclam relates back to the origind complaint (and hence is treated
aspart of the origina suit) and when it is aufficiently independent of the origind contentions
that it must be treated as fresh litigation.

1d. at 807 (citation omitted).

Some courts have rdied on Knudsen to find that an amendment whichadds a new defendant can

10
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condtitute the commencement of anew action, so asto permit remova under CAFA. See Adamsyv. Fed.
Materials Co., No. 5:05CV-90-R, 2005 WL 1862378, a *3-4 (W.D. Ky. July 28, 2005); Senterfitt v.

SunTrust Mortg., Inc., 385 F. Supp.2d 1377, 1379 (S.D. Ga. 2005); seeaso Plummerv. FarmersGroup,

Inc., No. 05-CIV-242-WH, 2005 WL 2292174, a *4-5 (E.D. Okla. Sept. 15, 2005) (adding new
plaintiff commenced new actionunder CAFA). These courtsreason that an amendment which addsanew
party commencesanew lawsuit under CAFA unless the amendment relates back under Rule 15(c), Fed.
R. Civ. P. See Adams, 2005 WL 1862378, at * 3-4; Senterfitt, 385 F. Supp.2d at 1379-81; Plummer,
2005 WL 2292174, a *3. The Court is unpersuaded. CAFA dates that it appliesto “any civil action

commenced on or after [February 18, 2005].” See 119 Stat. § 9. Under Pritchett, the Court finds that

the term “commenced” refers to the date on which plantiffs firs filed their petition in state court. See
Pritchett, 420 F.3d at 1094. Because plantiffsfiled ther firg petitionon February 14, 2005, CAFA does
not confer jurisdiction. Thisconclusion is congsent with legidative history which indicates that Congress
did not intend CAFA to apply to pending lawsuits, see id. at 1095, and traditional federal rules which
require the Court to construe remova statutes narrowly. Seeid. at 1094-05.

C. Federal Question Jurisdiction

Principd filed a supplement to its joinder in notice of removal, positing that the Court has federa
question jurisdiction because ERISA preempts plaintiffs clams. See Defendant Princi

To Its Joinder InNotice Of Removd (Doc. #15) filed June 21, 2005. Plaintiff asksthe Court to strikethe

supplement because (1) Principal did not obtain leave of court to fileit; (2) the supplement conditutes a

notice of remova which is untimely; and (3) the removal attempt fails onthe merits. See Memorandum In

Support Of Mation To Strike Defendant Principa Life Insurance Com 's" Supplement To Joinder In

11
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Notice Of Removd” (Doc. #39) filed July 13, 2005. Principal responds that the supplement does not

condtitute a second notice of remova. See Defendant Principd’s Memorandum Of Law In Opposition

To Plantiffs Mation To Strike Supplement To Joinder In Notice Of Remova (Doc. #46) filed July 26,

2005 at 5. Principa maintains that the supplement is smply an “indication to the Court that it has subject
matter jurisdiction over this aready removed action on grounds in addition to those enumerated in the
Notice of Removd” and that the supplement “highlights the important federd interestsat stake.” 1d. at 2.

Because the Court lacks subject matter jurisdiction under CAFA, the supplement is of no
consequence unlessit condtitutes a valid notice of removal based on independent groundsfor jurisdiction.
To the extent the supplement condtitutes an attempt by Principa to remove the case based on federal

question jurisdiction, it is not proper unless dl defendants consent to the remova within 30 days. See

McShares, Inc. v. Barry, 979 F. Supp. 1338, 1342-43 (D. Kan. 1997). No defendants havefiled notice
of their consent and intent to join in the supplementa notice of remova. Therefore, evenif federa question
jurisdiction does exi<t, the case has not been properly removed and must be remanded to state court.

D. Costs And Attorney’s Fees

Fantiffs ask the Court to award costs and attorney’ s fees, asserting that no legitimate legd or
factual bas's supports defendants' attempt to remove the case. “An order remanding the case may require
payment of just costs and any actua expenses, including attorney fees, incurred asaresult of the removal.”
28 U.S.C. § 1447(c). Suchanawardiswithinthe Court’ sdiscretion and does not depend on any showing

of bad faithon the part of the removing party. See Suder v. Blue Circle, Inc., 116 F.3d 1351, 1352 (10th

Cir. 1997). In order to impose fees, the Court must find that removal to federd court wasimproper ab

initio. 1d. Under Tenth Circuit law, oncethis prerequisiteismet, the standard for determining the propriety

12
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of afeeaward iswhether “defendants remova positionwas objectively reasonable at the time they sought

remova.” Martinv. Franklin Capital Corp., 393 F.3d 1143, 1147-48 (10th Cir. 2004), cert. granted 125
S. Ct. 1941 (April 25, 2005).° In light of the recent enactment of CAFA and conflicting case law on the
issue, the Court finds that defendants position at the time they sought removal was not objectively
unreasonable. See Martin, 393 F.3d at 1147-51. The Court therefore declines to award costs and
attorneysfees.

ITISTHEREFORE ORDERED that Hantiffs Motion To Remand (Doc. #24) filed June 24,

2005 be and hereby is SUSTAINED. Thiscaseis hereby REMANDED to the District Court of
Wyandotte County, Kansas.

IT IS FURTHER ORDERED that Hantiffs Motion To Strike Defendant Principal Life

[nsurance Company’s * Supplement To Joinder InNotice Of Removd” (Doc. #38) filed July 13, 2005 be
and hereby isOVERRULED.
Dated this 17th day of November, 2005 at Kansas City, Kansas.
g Kahryn H. Vrétil

Kathryn H. Vratil
United States Didtrict Judge

° The United States Supreme Court has granted certiorari in Martin to determine the correct
legd standard for awarding fees and expenses under Section 1447(c). Matinv. Franklin Capital Corp.,
No. 04- 1140, 2005 WL 474021 (U .S. filed Feb. 23, 2005). The petition for certiorari suggests a split
of authority among lower courts, with some courts holding that fees should be awarded against the
unsuccessful party absent some extraordinary reasonto the contrary, see Newmanv. Piggie Park Enters.,
Inc., 390 U.S. 400, 402 (1968) (addressing award of feesunder Title 11 of Civil RightsAct of 1964), and
other courts holding that fees should not be awarded unlessthe removal had no reasonable foundetion, see
Chrigtianshurg Garment Co. v. EEOC, 434 U.S. 412, 421 (1978) (addressing award of fees under Title
VIl of Civil Rights Act of 1964). Because the Supreme Court has not yet ruled on the issue, the Court
follows Tenth Circuit law in this regard.
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