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2 Opinion of the Court 20-13909 

____________________ 

Appeal from the United States District Court 
for the Northern District of Georgia 
D.C. Docket No. 1:17-cv-01679-ELR 

____________________ 
 

Before WILLIAM PRYOR, Chief Judge, GRANT, and ANDERSON, 
Circuit Judges. 

GRANT, Circuit Judge: 

The Fair Labor Standards Act generally requires employers 
to pay their employees more for working over 40 hours per week.  
29 U.S.C. § 207(a)(1).  But it also contains exceptions.  The overtime 
provisions do not apply, for example, to employees working in “a 
bona fide executive, administrative, or professional capacity.”  Id. 
§ 213(a)(1). 

The plaintiffs here are “business development managers,” 
tasked with persuading corporate customers to purchase General 
Motors vehicles for their fleets.  Because this task often requires 
over 40 hours of effort per week, the employees argue that they are 
entitled to overtime compensation.  They are not.  Because these 
workers exercise discretion in the performance of business 
development tasks, they fall within the administrative exemption 
of the Fair Labor Standards Act.  We therefore affirm the district 
court’s grant of summary judgment to their employer below. 
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20-13909  Opinion of the Court 3 

I. 

 About nine years ago, General Motors launched “Operation 
Conquest”—an initiative aimed at increasing business for its 
dealerships and enlarging the market share of its vehicles.  The plan 
involved recruiting business development managers who would 
“hunt and conquest [sic] commercial business from primary 
automotive competitors” through “direct contact with prospective 
conquest customers” who maintain mid-size fleets.  In other 
words, the new recruits specialized in finding new corporate 
customers and persuading them to purchase GM vehicles.  
Business development managers were told to “research and qualify 
prospects, make customer presentations and transition sales 
opportunities to GM dealers.”  (Emphasis omitted).  Each was 
expected to be a “facilitator and liaison” between customers and 
dealerships by developing “business leads and opportunities.”  But 
they had no authority to quote binding prices or close sales 
themselves.  Only authorized dealerships could do that. 

Although General Motors provided data and resources for 
the business development managers to use, it outsourced their 
actual hiring to Nexus Business Solutions; all of that firm’s revenue 
came from staffing Operation Conquest.  Nexus also managed the 
business development managers and evaluated them on a monthly 
basis.  The evaluation accounted for initial meetings, presentations, 
new accounts resulting in a GM vehicle purchase, and vehicles 
ordered by or delivered to customers.  And because Nexus offered 
bonuses for good results, it is no surprise that workweeks longer 
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than 40 hours were common.  Business development managers 
were instructed that more time working would result in more 
business—the message was that there was “no such thing as too 
much.” 

Perhaps chafing at this approach, a group of the employees 
filed a collective action suit against Nexus, alleging overtime 
violations of the Fair Labor Standards Act.  In response, Nexus 
asserted that the Act’s maximum hour provisions do not apply 
because the business development managers are covered by 
several statutory exemptions—namely those for administrative 
employees, outside salespeople, and auto sales employees.  Both 
parties moved for summary judgment.  The district court granted 
Nexus’s motion, concluding that the business development 
managers fell under the administrative exemption.1  The 
employees now appeal. 

II. 

We review an appeal from summary judgment de novo.  
Scantland v. Jeffry Knight, Inc., 721 F.3d 1308, 1310 (11th Cir. 2013).  
Summary judgment is proper “if the movant shows that there is no 
genuine dispute as to any material fact and the movant is entitled 

 
1 The district court declined to decide whether the outside sales exemption 
applied because it concluded that “genuine issues remain[ed] regarding several 
material facts” necessary to making that determination.  The court rejected 
the argument that the auto sales exemption applied, and Nexus did not appeal 
that issue. 
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to judgment as a matter of law.”  Id. (quoting Fed. R. Civ. P. 56(a)).  
We view the evidence in the light most favorable to the 
nonmoving party, and we draw “all justifiable inferences” in that 
party’s favor.  Id. (quotation omitted).  Whether an exemption of 
the Fair Labor Standards Act applies is “a matter of affirmative 
defense on which the employer has the burden of proof.”  Corning 
Glass Works v. Brennan, 417 U.S. 188, 196–97 (1974). 

III. 

 Under the Fair Labor Standards Act, employees who work 
over 40 hours per week are generally entitled to time-and-a-half 
compensation for overtime.  29 U.S.C. § 207(a)(1).  But not all 
workers qualify—the statute exempts employees working in “a 
bona fide executive, administrative, or professional capacity.”  Id. 
§ 213(a)(1).  This provision is often referred to in shorthand as the 
administrative exemption. 

To decide who falls within this exemption, the Department 
of Labor uses a three-pronged test.  An employee is an 
administrative worker if (1) her salary exceeds the minimum 
established by the regulation, (2) she mainly performs “office or 
non-manual work directly related to the management or general 
business operations of the employer” or its customers, and (3) her 
“primary duty includes the exercise of discretion and independent 
judgment with respect to matters of significance.”  29 C.F.R. 
§ 541.200(a).  The employees do not dispute that the first two 
prongs are satisfied here.  But they argue that their jobs do not 
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satisfy the third—the requirement that they exercise discretion and 
independent judgment with respect to matters of significance. 

To be sure, many jobs do not.  Only those employees who 
engage in “the comparison and the evaluation of possible courses 
of conduct, and acting or making a decision after the various 
possibilities have been considered,” make the cut.  Id. § 541.202(a).  
Whether an employee exercises the required level of discretion is 
ultimately a holistic determination, but several factors guide the 
inquiry.  Id. § 541.202(b).  Employees that satisfy the discretion 
prong of the test have the “authority to make an independent 
choice, free from immediate direction or supervision,” even 
though their choices may still be subject to review, revision, or 
reversal.  Id. § 541.202(c).  The work must involve “more than the 
use of skill in applying well-established techniques, procedures or 
specific standards described in manuals or other sources”; it cannot 
be “mechanical, repetitive, recurrent or routine.”  Id. § 541.202(e).  
And finally, the work must relate to “matters of significance,” 
which “refers to the level of importance or consequence of the 
work performed.”  Id. § 541.202(a). 

The employees argue that their work for Nexus was too 
restricted and repetitive to allow for meaningful discretion.  They 
describe their jobs as asking “pre-determined questions,” following 
“literal scripts,” “regurgitat[ing]” pre-approved phrases, and using 
“canned presentation materials” with little or no deviation on their 
part.  (Emphasis omitted).  Though they “made minor, ad hoc 
decisions about the minutiae of how they would pursue an 
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individual potential customer” and “minor adjustments” along the 
way, the employees argue, these choices had a de minimis effect 
on their performance. 

We are not persuaded.  A worker need not have “limitless 
discretion” or a total lack of supervision to qualify as an 
administrative employee.  Hogan v. Allstate Ins. Co., 361 F.3d 621, 
627 (11th Cir. 2004).  And as the district court observed, the 
employees here “had a hand in choosing which leads to develop, 
performed customized research before meeting with selected 
leads, and delivered presentations that necessarily required some 
amount of customization.”  In their own words, the “primary role” 
of the business development managers is to “develop business 
leads and opportunities for the dealerships.”  Each business 
development manager acts as a “‘facilitator and liaison’ between 
the customer and the dealerships,” and the focus of the job is 
“developing those new relationships and bringing them to the 
dealer.”  Business development managers, it seems, are tasked with 
building relationships and developing leads—enterprises that 
require creative thinking and tailoring to each individual customer.   

In carrying its burden to show that the administrative 
exemption applies, Nexus points to ample record evidence that 
business development managers exercised discretion in their job 
pursuits.  One employee testified that even though he was given a 
particular set of steps to follow, he would choose to go “out of 
order” so he could do “whatever would be best for the customer, 
whatever is easiest for them, whatever is going to minimize the 
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barriers of entry.”  The employees offered testimony affirming the 
need to “discern” the needs of corporate customers, provide 
“customized” presentations, and “specifically depict information to 
the client based on their understanding.”  That flexibility is part of 
the business model; the Fleet Training Guide for business 
development managers invites each one to “[d]ecide for yourself 
and for each presentation” how best to deal with questions that 
arise and to “[a]nticipate questions in advance and prepare 
responses” before speaking with potential customers. 

In a bid to escape the administrative exemption, the 
employees contend that even if they do have some level of 
discretion, it is limited and does not apply to “matters of 
significance.”  Citing cases from district courts in other circuits, 
they assert that “an exercise of discretion that impacts or affects a 
matter of significance is not exercising discretion with respect to a 
matter of significance.”  See Ahle v. Veracity Rsch. Co., 738 F. 
Supp. 2d 896, 908 (D. Minn. 2010); see also Calderon v. GEICO 
Gen. Ins. Co., 917 F. Supp. 2d 428, 442 (D. Md. 2012). 

That strained distinction is not found in the law of this 
Circuit, and it does not match up with these facts in any event.  
Exercising discretion over how to secure new customers for 
General Motors is undoubtedly a “matter of significance” from the 
perspective of Nexus, whose entire business model is supplying 
employees for GM’s Operation Conquest program.  The discretion 
exercised by business development managers goes straight to the 
heart of GM customer recruitment efforts—and straight to the core 
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service that Nexus provides.  In contrast, jobs where an employee’s 
discretion lacks the necessary connection to “matters of 
significance” generally affect an employer’s operations less directly; 
examples include messengers carrying money or operators of 
expensive equipment.  29 C.F.R. § 541.202(f).  Those workers 
perform only relatively routine tasks—a far cry from the day-to-day 
exercise of business judgment required here.  The business 
development managers’ attempt to fit themselves into the shoes of 
these other workers cannot succeed.  It simply does not work. 

In short, the business development managers in this case are 
covered by the administrative exemption in the Fair Labor 
Standards Act.  We therefore need not address the issue of whether 
they also fall within the outside sales exemption, and we AFFIRM 
the district court’s grant of summary judgment. 
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POLSTON, J. 

 Airbnb, Inc. (Airbnb) seeks review of the Second District Court 

of Appeal’s decision in Doe v. Natt, 299 So. 3d 599, 610 (Fla. 2d 

DCA 2020) (certifying conflict).1  The issue before this Court 

involves who decides arbitrability—“whether a dispute is subject to 

a contract’s arbitration provision”—an arbitrator or a judge.  Id. at 

600.  Specifically, we address whether Airbnb’s Terms of Service 

that incorporate by reference the American Arbitration Association 

(AAA) Rules that expressly delegate arbitrability determinations to 

 
 1.  We have jurisdiction.  See art. V, § 3(b)(4), Fla. Const. 
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an arbitrator constitute “clear and unmistakable” evidence of the 

parties’ intent to empower an arbitrator, rather than a court, to 

resolve questions of arbitrability.  As explained below, we hold that 

under the Federal Arbitration Act (FAA), it does and quash the 

Second District’s decision in Natt. 

I.  BACKGROUND 

The Second District set forth the following pertinent facts: 

A Texas couple, who will be referred to as John and 
Jane Doe to preserve their confidentiality, decided to 
vacation in Longboat Key.  Through a business, Airbnb, 
Inc. (Airbnb), they located a condominium unit online 
that was available for a short-term rental in the Longboat 
Key area.  Using Airbnb’s website, Mr. and Mrs. Doe 
rented the unit for a three-day stay in May of 2016. 

The condominium unit was owned by Wayne Natt.  
Unbeknownst to the Does, Mr. Natt had installed hidden 
cameras throughout the unit.  The Does allege that Mr. 
Natt secretly recorded their entire stay in his unit, 
including some private and intimate interactions.  After 
they learned of Mr. Natt’s recordings, the Does filed a 
complaint in the circuit court of Manatee County, naming 
both Mr. Natt and Airbnb as defendants.  Their complaint 
included claims of intrusion against Mr. Natt, 
constructive intrusion against Airbnb, and loss of 
consortium against both Mr. Natt and Airbnb.  In their 
constructive intrusion claims, the Does alleged that 
Airbnb failed to warn them of past invasions of privacy 
that had occurred at other properties rented through 
Airbnb.  They also alleged that Airbnb failed to ensure 
that Mr. Natt’s property did not contain electronic 
recording devices. 
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In response to the Does’ complaint, Airbnb filed a 
motion to compel arbitration.  Airbnb argued that the 
Does’ claims were subject to arbitration under Airbnb’s 
Terms of Service, which the Does agreed to be bound to 
pursuant to a “clickwrap” agreement[2] they had entered 
when they first created their respective Airbnb accounts 
online. 

 
Natt, 299 So. 3d at 600-01 (footnote omitted). 

Airbnb’s Terms of Service began with the following statement: 

PLEASE READ THESE TERMS OF SERVICE CAREFULLY 
AS THEY CONTAIN IMPORTANT INFORMATION 
REGARDING YOUR LEGAL RIGHTS, REMEDIES AND 
OBLIGATIONS.  THESE INCLUDE VARIOUS 
LIMITATIONS AND EXCLUSIONS, A CLAUSE THAT 
GOVERNS THE JURISDICTION AND VENUE OF 
DISPUTES, AND OBLIGATIONS TO COMPLY WITH 
APPLICABLE LAWS AND REGULATIONS. 

 
The “Dispute Resolution” clause, by which Airbnb seeks to compel 

arbitration, appeared in the Terms of Service and set forth the 

following: 

Dispute Resolution 
 
You and Airbnb agree that any dispute, claim or 
controversy arising out of or relating to these Terms or 
the breach, termination, enforcement, interpretation or 
validity thereof, or to the use of the Services or use of the 

 
2.  The Second District defined a clickwrap agreement “as one 

that is entered online by proposing contractual terms and 
conditions of service to a user, who then indicates his or her assent 
to the terms and conditions by clicking an ‘I agree’ box.”  Doe v. 
Natt, 299 So. 3d 599, 601 n.2 (Fla. 2d DCA 2020). 
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Site or Application (collectively, “Disputes”) will be settled 
by binding arbitration, except that each party retains the 
right to seek injunctive or other equitable relief in a court 
of competent jurisdiction to prevent the actual or 
threatened infringement, misappropriation or violation of 
a party’s copyrights, trademarks, trade secrets, patents, 
or other intellectual property rights.  You acknowledge 
and agree that you and Airbnb are each waiving the right 
to a trial by jury or to participate as a plaintiff or class 
member in any purported class action or representative 
proceeding.  Further, unless both you and Airbnb 
otherwise agree in writing, the arbitrator may not 
consolidate more than one person’s claims, and may not 
otherwise preside over any form of any class or 
representative proceeding.  If this specific paragraph is 
held unenforceable, then the entirety of this “Dispute 
Resolution” section will be deemed void.  Except as 
provided in the preceding sentence, this “Dispute 
Resolution” section will survive any termination of these 
Terms. 
 
Arbitration Rules and Governing Law.  The arbitration 
will be administered by the American Arbitration 
Association (“AAA”) in accordance with the Commercial 
Arbitration Rules and the Supplementary Procedures for 
Consumer Related Disputes (the “AAA Rules”) then in 
effect, except as modified by this “Dispute Resolution” 
section.  (The AAA Rules are available at 
www.adr.org/arb_med or by calling the AAA at 1-800-
778-7879.)  The Federal Arbitration Act will govern the 
interpretation and enforcement of this section. 

 
Rule 7 of the AAA Rules3 provided: “The arbitrator shall have the 

power to rule on his or her own jurisdiction, including any 

 
3.  Before the Does filed suit, the AAA reorganized the relevant 

rules.  The reorganization caused the Consumer Arbitration Rules 
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objections with respect to the existence, scope, or validity of the 

arbitration agreement or to the arbitrability of any claim or 

counterclaim.”  (Emphasis added.) 

After conducting a hearing on Airbnb’s motion to compel 

arbitration, the circuit court granted the motion and stayed the 

lawsuit pending arbitration.  Natt, 299 So. 3d at 602.  The circuit 

court found “that the parties entered an express agreement which 

incorporated the AAA rules, and that [it was] therefore bound to 

submit the issue of arbitrability to the arbitrator.”  Id. 

On appeal, the Does argued that the circuit court erred in 

compelling arbitration because the Terms of Service did not clearly 

and unmistakably evidence the parties’ intent to delegate questions 

of arbitrability to an arbitrator.  In a 2-to-1 decision, the Second 

District reversed the circuit court’s order, holding “that the 

clickwrap agreement’s arbitration provision and the AAA rule it 

references that addresses an arbitrator’s authority to decide 

arbitrability did not, in themselves, arise to ‘clear and 

 
to become a standalone set of rules instead of a supplement to the 
Commercial Arbitration Rules.  The relevant AAA Rule was relocated 
from Rule 7 to Rule 14 without any alterations to its language or 
this Court’s legal analysis. 
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unmistakable’ evidence that the parties intended to remove the 

court’s presumed authority to decide such questions.”  Id. at 609-

10 (quoting First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 

944 (1995) (“Courts should not assume that the parties agreed to 

arbitrate arbitrability unless there is ‘clea[r] and unmistakabl[e]’ 

evidence that they did so.”)).  The Second District concluded that 

the agreement contained “an arguably permissive and clearly 

nonexclusive conferral of an adjudicative power to an arbitrator, 

found within a body of rules that were not attached to the 

agreement, that itself did nothing more than identify the 

applicability of that body of rules if an arbitration is convened.”  Id. 

at 609.  The Second District reasoned that “the provision Airbnb 

relies upon is two steps removed from the agreement itself, hidden 

within a body of procedural rules, and capable of being read as a 

permissive direction.  It is at best ambiguous.”  Id. 

The Second District explained that the AAA rules “were 

referenced in the clickwrap agreement as a generic body of 

procedural rules, and that reference was limited to how ‘the 

arbitration’ was supposed to be ‘administered,’ ” which the Second 

District interpreted to mean “an arbitration that is actually 
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commenced.”  Id. at 606.  The Second District further explained 

that “the reference to the AAA Rules was broad, nonspecific, and 

cursory” because it “simply identified the entirety of a body of 

procedural rules.”  Id.  The Second District also criticized the AAA 

Rule itself, explaining that the “rule confers an adjudicative power 

upon the arbitrator, but it does not purport to make that power 

exclusive.  Nor does it purport to contractually remove that 

adjudicative power from a court of competent jurisdiction.”  Id. at 

607. 

The Second District acknowledged that its “decision may 

constitute something of an outlier in the jurisprudence of 

arbitration,” citing numerous federal cases that “have concluded 

that an arbitration rule that confers a general authority on an 

arbitrator to decide questions of arbitrability, when incorporated 

into an agreement, evinces a sufficiently clear and unmistakable 

intent to withdraw the issue from a court’s consideration.”  Id. at 

607-08.  The Second District also certified conflict with the Fifth 

District Court of Appeal’s decision in Reunion West Development 

Partners, LLLP v. Guimaraes, 221 So. 3d 1278, 1280 (Fla. 5th DCA 

2017) (concluding that “[w]hen . . . parties explicitly incorporate 
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rules that empower an arbitrator to decide issues of arbitrability, 

the incorporation serves as clear and unmistakable evidence of the 

parties’ intent to delegate such issues to an arbitrator”), and further 

disagreed with the Third District Court of Appeal’s decision in 

Glasswall, LLC v. Monadnock Construction, Inc., 187 So. 3d 248, 

251 (Fla. 3d DCA 2016) (holding “that by incorporating the 

Construction Industry Rules of the AAA which make the issue of 

arbitrability subject to arbitration, there [was] ‘clear and 

unmistakable’ evidence of [the parties’] intent to submit the issue of 

arbitrability to an arbitrator”).  Natt, 299 So. 3d at 608, 610. 

Judge Villanti dissented “from the majority’s outlier 

determination that the clickwrap agreement used by Airbnb did not 

exhibit an unmistakable intent to assign the issue of arbitrability to 

the arbitrator.”  Id. at 610 (Villanti, J., dissenting).  Specifically, 

Judge Villanti disagreed “with the majority’s assertion that 

‘[p]lainly, the agreement’s reference to the AAA Rules and AAA’s 

administration addresses an arbitration that is actually 

commenced.’ ”  Id. at 610-11.  The dissent explained: “The question 

of whether a claim is arbitrable must, by necessity, be determined 

before the commencement of arbitration.  Thus, [the AAA Rule] can 
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only apply at the outset of a claim, not after the arbitration has 

already commenced.”  Id. at 611.  Also important to the dissent was 

addressing “the majority’s attempt to minimize the scope of [the 

AAA Rule] because, the majority says, it does not give the arbitrator 

the exclusive power to decide arbitrability.”  Id.  Judge Villanti 

explained that “[t]his ignores the obvious: the power to decide is the 

power to decide,” and “[t]o contend that the absence of the term 

‘exclusive’ (or words to that effect) in relation to the arbitrator gives 

exclusive power to the trial court sub silentio to make that decision 

is . . . a stretch too far.”  Id.  Ultimately, Judge Villanti “conclude[d] 

that the incorporation by reference of [the AAA Rule] into a contract 

comprises ‘clear and unmistakable evidence’ of the parties’ 

agreement to arbitrate arbitrability.”  Id. at 612. 

II.  ANALYSIS 

Airbnb argues that incorporation by reference of the AAA 

Rules that expressly delegate arbitrability determinations to an 

arbitrator clearly and unmistakably evidences the parties’ intent to 

empower an arbitrator to resolve questions of arbitrability.4  The 

 
4.  We review this issue de novo.  See Hernandez v. Crespo, 

211 So. 3d 19, 24 (Fla. 2016). 
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circuit court agreed with Airbnb and compelled arbitration and 

stayed the lawsuit pending arbitration.  We agree with Airbnb and 

the circuit court and quash the Second District’s decision. 

The parties agree that issues of arbitrability are governed by 

the FAA, as required by the contract.  See 9 U.S.C. §§ 1-16.  Federal 

substantive law controls arbitration issues arising under contracts 

governed by the FAA, including in state court.  See Preston v. Ferrer, 

552 U.S. 346, 349 (2008).  In reviewing issues of federal law, this 

Court is bound by decisions of the United States Supreme Court 

but may consider lower federal court decisions as advisory.  See 

Carnival Corp. v. Carlisle, 953 So. 2d 461, 465 (Fla. 2007). 

Under the FAA, arbitration is a creature of contract: an 

arbitrator may resolve “only those disputes . . . that the parties have 

agreed to submit to arbitration.”  First Options, 514 U.S. at 943; see 

also Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 682 

(2010) (noting that the FAA requires courts to “give effect to the 

contractual rights and expectations of the parties,” parties who are 

free to structure their arbitration agreement regarding how the 

arbitration is to be done and what it will cover (quoting Volt Info. 

Scis., Inc. v. Bd. of Trs. of Leland Stanford Junior Univ., 489 U.S. 
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468, 479 (1989))).  The United States Supreme Court has 

“recognized that parties can agree to arbitrate ‘gateway’ questions of 

‘arbitrability,’ such as whether the parties have agreed to arbitrate 

or whether their agreement covers a particular controversy.”  Rent-

A-Ctr., W., Inc. v. Jackson, 561 U.S. 63, 68-69 (2010).  “[W]hen 

courts decide whether a party has agreed that arbitrators should 

decide arbitrability,” courts “should not assume that the parties 

agreed to arbitrate arbitrability unless there is ‘clea[r] and 

unmistakabl[e]’ evidence that they did so.”  First Options, 514 U.S. 

at 944 (quoting AT & T Techs., Inc. v. Commc’ns Workers of Am., 475 

U.S. 643, 649 (1986)). 

The majority in the Second District’s decision below properly 

characterized its opinion as an “outlier.”  Natt, 299 So. 3d at 607.  

All of the federal circuit courts of appeal to consider the issue have 

consistently agreed that incorporation by reference of arbitral rules 

into an agreement that expressly empower an arbitrator to resolve 

questions of arbitrability clearly and unmistakably evidences the 

parties’ intent to empower an arbitrator to resolve questions of 

arbitrability.  See In re Checking Acct. Overdraft Litig., 856 F. App’x 

238, 243 (11th Cir. 2021); Blanton v. Domino’s Pizza Franchising 
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LLC, 962 F.3d 842, 845-46 (6th Cir. 2020); Richardson v. Coverall 

N. Am., Inc., 811 F. App’x 100, 103 (3d Cir. 2020); Dish Network 

L.L.C. v. Ray, 900 F.3d 1240, 1248 (10th Cir. 2018); Simply 

Wireless, Inc. v. T-Mobile US, Inc., 877 F.3d 522, 528 (4th Cir. 2017), 

abrogated on other grounds by Henry Schein, Inc. v. Archer & White 

Sales, Inc., 139 S. Ct. 524 (2019); Brennan v. Opus Bank, 796 F.3d 

1125, 1130 (9th Cir. 2015); Chevron Corp. v. Ecuador, 795 F.3d 

200, 207-08 (D.C. Cir. 2015); Petrofac, Inc. v. DynMcDermott 

Petroleum Operations Co., 687 F.3d 671, 675 (5th Cir. 2012); Fallo 

v. High-Tech Inst., 559 F.3d 874, 878 (8th Cir. 2009); Awuah v. 

Coverall N. Am., Inc., 554 F.3d 7, 11 (1st Cir. 2009); Qualcomm Inc. 

v. Nokia Corp., 466 F.3d 1366, 1373 (Fed. Cir. 2006), abrogated on 

other grounds by Henry Schein, 139 S. Ct. 524; Contec Corp. v. 

Remote Sol. Co., 398 F.3d 205, 208 (2d Cir. 2005).  The United 

States Court of Appeals for the Seventh Circuit, which has not ruled 

directly on this issue, has held that an “agreement of the parties to 

have any arbitration governed by the rules of the AAA incorporated 

those rules into the agreement.”  Commonwealth Edison Co. v. Gulf 

Oil Corp., 541 F.2d 1263, 1272 (7th Cir. 1976). 
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This federal precedent has explained that when an agreement 

incorporates a set of arbitral rules, such as the AAA Rules, those 

rules become part of the agreement.  And where those rules 

specifically empower the arbitrator to resolve questions of 

arbitrability, incorporation of the rules is sufficient to clearly and 

unmistakably evidence the parties’ intent to empower an arbitrator 

to resolve questions of arbitrability.  And as the Supreme Court has 

emphasized, “[w]hen the parties’ contract delegates the arbitrability 

question to an arbitrator, the courts must respect the parties’ 

decision as embodied in the contract.”  Henry Schein, 139 S. Ct. at 

528. 

Here, Airbnb and the Does clearly and unmistakably agreed 

that an arbitrator decides questions of arbitrability.  Airbnb’s Terms 

of Service explicitly incorporate by reference the AAA Rules: “The 

arbitration will be administered by the American Arbitration 

Association (‘AAA’) in accordance with the Commercial Arbitration 

Rules and the Supplementary Procedures for Consumer Related 

Disputes (the ‘AAA Rules’) then in effect.”  The Terms of Service 

also provide a hyperlink to the AAA Rules and a phone number for 

the AAA.  Further, the incorporated AAA Rules specifically provide 
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that “[t]he arbitrator shall have the power to rule on his or her own 

jurisdiction, including any objections with respect to the existence, 

scope, or validity of the arbitration agreement or to the arbitrability 

of any claim or counterclaim.”  (Emphasis added.)  The Terms of 

Service incorporate the AAA Rules, and the express language in the 

AAA Rules empowers the arbitrator to decide arbitrability.  

Accordingly, consistent with the persuasive and unanimous federal 

circuit court precedent, we conclude that incorporation by reference 

of the AAA Rules that expressly delegate arbitrability 

determinations to an arbitrator clearly and unmistakably evidences 

the parties’ intent to empower an arbitrator to resolve questions of 

arbitrability. 

Notably, most federal circuit courts to address whether the 

incorporated AAA Rules meet the “clear and unmistakable” 

standard analyzed a version of the AAA Rules that predates the 

version at issue here.  See, e.g., JPay, Inc. v. Kobel, 904 F.3d 923, 

938 (11th Cir. 2018); Blanton, 962 F.3d at 845; Contec Corp., 398 

F.3d at 208.  The predecessor AAA Rule stated that “[t]he arbitrator 

shall have the power to rule on his or her own jurisdiction, 

including any objections with respect to the existence, scope or 
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validity of the arbitration agreement.”  The United States Court of 

Appeals for the First Circuit described this language as “about as 

‘clear and unmistakable’ as language can get.”  Awuah, 554 F.3d at 

11.  The current version of the AAA Rules—the version at issue 

here—provides that “[t]he arbitrator shall have the power to rule on 

his or her own jurisdiction, including any objections with respect to 

the existence, scope, or validity of the arbitration agreement or to 

the arbitrability of any claim or counterclaim.”  (Emphasis added.)  

The current AAA Rule includes the exact language of its 

predecessor, but specifically adds “or to the arbitrability of any 

claim or counterclaim.”  This additional language expressly 

addresses the arbitrator’s power to rule on the arbitrability of any 

claim.  Accordingly, the predecessor language federal circuit courts 

deemed “clear and unmistakable” gained further clarity with the 

additional arbitrability language in the current rule. 

The Second District’s decision in Natt arrived at the opposite 

conclusion based on its determination that “the provision Airbnb 

relies upon is two steps removed from the agreement itself, hidden 

within a body of procedural rules, and capable of being read as a 

permissive direction.”  299 So. 3d at 609.  The Second District first 
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criticized that the AAA Rules “were referenced in the clickwrap 

agreement as a generic body of procedural rules, and that reference 

was limited to how ‘the arbitration’ was supposed to be 

‘administered,’ ” which the Second District interpreted to mean “an 

arbitration that is actually commenced.”  Id. at 606.  However, the 

parties do not dispute that the Terms of Service or the AAA Rules 

are part of the contract, and it is settled law that the parties can 

incorporate by reference materials, including the AAA Rules, in 

contracts.  Indeed, Airbnb’s Terms of Service incorporate by 

reference more than one dozen extracontractual policies, programs, 

rules, guides, and other materials.  And consistent with our holding 

above, incorporation by reference of the AAA Rules that expressly 

delegate arbitrability determinations to an arbitrator clearly and 

unmistakably evidences the parties’ intent to empower an arbitrator 

to resolve questions of arbitrability.  Moreover, regarding the 

“administered” language in the Terms of Service, as explained in 

Judge Villanti’s dissent in Natt, the AAA Rules “can only apply at 

the outset of a claim, not after the arbitration has already 

commenced.”  Id. at 611 (Villanti, J., dissenting).  “The question of 

whether a claim is arbitrable must, by necessity, be determined 
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before the commencement of arbitration.”  Id.  Otherwise, the AAA 

Rule delegating arbitrability determinations to an arbitrator would 

be superfluous. 

The Second District also concluded that the AAA Rule “confers 

an adjudicative power upon the arbitrator, but it does not purport 

to make that power exclusive.”  Id. at 607.  However, as succinctly 

stated by Judge Villanti’s dissenting opinion, “the power to decide is 

the power to decide.”  Id. at 611 (Villanti, J., dissenting).  The 

Supreme Court has explained that “[w]hen the parties’ contract 

delegates the arbitrability question to an arbitrator . . . a court 

possesses no power to decide the arbitrability issue.”  Henry Schein, 

Inc., 139 S. Ct. at 529.  The Supreme Court further stated, “[j]ust as 

a court may not decide a merits question that the parties have 

delegated to an arbitrator, a court may not decide an arbitrability 

question that the parties have delegated to an arbitrator.”  Id. at 

530; see also Blanton, 962 F.3d at 849 (explaining why “the AAA 

Rules are best read to give arbitrators the exclusive authority to 

decide questions of ‘arbitrability’ ”).  The AAA Rules empower the 

arbitrator “to rule on his or her jurisdiction,” the “scope . . . of the 

arbitration agreement,” and “the arbitrability of any claim or 
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counterclaim.”  Accordingly, this language is clear and 

unmistakable and expressly delegates arbitrability determinations 

to the arbitrator.5 

III.  CONCLUSION 

We hold that, because Airbnb’s Terms of Service incorporate 

by reference the AAA Rules that expressly delegate arbitrability 

determinations to an arbitrator, the agreement clearly and 

unmistakably evidences the parties’ intent to empower an 

arbitrator, rather than a court, to resolve questions of arbitrability.  

Accordingly, we quash the Second District’s decision in Natt and 

approve the Fifth District’s decision in Reunion and the Third 

District’s decision in Glasswall to the extent they are consistent 

with this opinion.  The case is remanded to the district court for 

further proceedings consistent with this opinion. 

It is so ordered. 

CANADY, C.J., and LAWSON, MUÑIZ, COURIEL, and 
GROSSHANS, JJ., concur. 
LABARGA, J., dissents with an opinion. 
 

 
5.  While the Second District’s decision below did not reach 

the question of whether the “clear and unmistakable” analysis 
should account for the sophistication of the parties, we also 
conclude that this argument is without merit. 
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION 
AND, IF FILED, DETERMINED. 
 
LABARGA, J., dissenting. 

 In considering the question of who—court or arbitrator—has 

the primary authority to decide whether a party has agreed to 

arbitrate, the United States Supreme Court, in First Options of 

Chicago, Inc. v. Kaplan, 514 U.S. 938, 942 (1995), warned that 

“[c]ourts should not assume that the parties agreed to arbitrate 

arbitrability unless there is ‘clea[r] and unmistakabl[e]’ evidence 

that they did so.”  Because the arbitrability provisions relied upon 

by the majority to reach its decision in this case were buried within 

voluminous pages of rules and policies incorporated only by 

reference in a clickwrap agreement, the parties’ agreement to defer 

the consequential decision of arbitrability to the arbitrator was 

anything but clear and unmistakable.  I respectfully dissent. 

 When a non-negotiable, standardized form agreement 

empowers an arbitrator to resolve the fundamental question of 

whether a legal matter must be submitted to arbitration, too often 

the courtroom door closes, and the parties are prevented from 

seeking any remedy outside of arbitration.  We therefore must 
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“presume that parties have not authorized arbitrators to resolve” 

this “gateway” question—especially where the agreement is silent or 

ambiguous on the issue—“because ‘doing so might too often force 

unwilling parties to arbitrate a matter they reasonably would have 

thought a judge, not an arbitrator, would decide.’ ”  Lamps Plus v. 

Varela, 139 S. Ct. 1407, 1416-17 (2019) (emphasis omitted) 

(quoting First Options, 514 U.S. at 945). 

 Airbnb’s clickwrap agreement is entirely silent on the question 

of who determines arbitrability.  Instead, the arbitrability provision 

is buried in the AAA rules, amidst more than 100 pages of policies, 

rules, and conditions incorporated by reference in the clickwrap 

agreement.  The clickwrap agreement containing Airbnb’s Terms of 

Service, itself a 22-page document, directs consumers to navigate 

through Airbnb’s Payment Terms of Service, Guest Refund Policy, 

Content Policy, Community Policy, Copyright Policy, Host 

Guarantee, Privacy Policy, Referral Program Terms and Conditions, 

and the terms of service of Apple App Store and Google Maps, 

among others—before even reaching the reference to the AAA rules.  

Unsuspecting consumers should not be expected to find the 

proverbial needle in the haystack in order to make a clear and 
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unmistakable decision about arbitrability—that choice should be 

conspicuously located in the clickwrap agreement for the consumer 

to consider. 

 I fully agree with the analysis of the Second District Court of 

Appeal in Doe v. Natt, 299 So. 3d 599, 606 (Fla. 2d DCA 2020), and 

its explanation of why the clickwrap agreement lacked clear and 

unmistakable evidence of the parties’ intent to arbitrate the 

threshold question of arbitrability: 

[A]lthough the circuit court concluded that the AAA Rules 
had been “incorporated” into the parties’ clickwrap 
agreement for purposes of determining arbitrability 
(which, the court then determined, precluded its 
authority to decide arbitrability), the agreement did not 
actually say that.  Indeed, whatever may be gleaned from 
the AAA Rules .  .  . those rules were referenced in the 
clickwrap agreement as a generic body of procedural 
rules, and that reference was limited to how “the 
arbitration” was supposed to be “administered.”  Plainly, 
the agreement’s reference to the AAA Rules and AAA’s 
administration addresses an arbitration that is actually 
commenced. . . .  But if the question were put, “Who 
should decide if this dispute is even subject to arbitration 
under this contract?” to respond, “The arbitration will be 
administered by the American Arbitration Association 
(‘AAA’) in accordance with the Commercial Arbitration 
Rules and the Supplementary Procedures for Consumer 
Related Disputes,” is not a very helpful answer and not at 
all clear. 

Moreover, the reference to the AAA Rules was broad, 
nonspecific, and cursory:  the clickwrap agreement simply 
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identified the entirety of a body of procedural rules.  The 
agreement did not quote or specify any particular 
provision or rule, such as the one Airbnb now relies 
upon.  And the AAA Rules were not attached to the 
agreement.  Instead, the agreement directed the Does to 
AAA’s website and phone number if they wished to learn 
more about what was in the AAA Rules.  Which strikes us 
as a rather obscure way of evincing “clear and 
unmistakable evidence” that the parties intended to 
preclude a court from deciding an issue that would 
ordinarily be decided by a court. 

(Emphasis added.)  (Footnote omitted.) 
 
 Because consumers’ access to the courts should be carefully 

guarded, I cannot agree with the majority’s conclusion that Airbnb’s 

mere reference to the AAA Rules is sufficient to notify the parties 

that they were empowering an arbitrator to answer such a 

fundamental question.  Clearly, the arbitrability provision should 

have been conspicuously included in the text of the clickwrap 

agreement itself.  Because it was not, under these circumstances, 

this Court cannot assume that the parties agreed to arbitrate a 

matter they reasonably would have thought a judge would decide. 

 For these reasons, I respectfully dissent. 
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STARGEL, Judge.

Sunita Roberts challenges a final summary judgment rendered 

in favor of Direct General Insurance Company in this action for 

declaratory relief.  Although we affirm the entry of final summary 
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judgment, we write to address the trial court's findings pertaining to 

the admissibility of the deposition testimony of Direct General's 

underwriting representative, which the court found was admissible 

under the business records exception to the hearsay rule.1 

On April 6, 2017, Roberts filled out and submitted Direct 

General's online application for automobile insurance.  In the 

"Driver Information" section of the application, Roberts listed herself 

as the only driver of the insured vehicle.2  Direct General issued the 

policy effective April 10, 2017.  On March 10, 2018, Roberts 

submitted a renewal application, again listing herself as the only 

driver of the insured vehicle.

In June 2018, Roberts was injured in an auto accident and 

filed a claim for Personal Injury Protection (PIP) benefits under the 

policy.  On July 9, 2018, Direct General sent Roberts a letter 

informing her that her policy "ha[d] been rescinded and is null and 

1 As to all other issues, we affirm without further discussion.

2 That section of the application stated:  "DRIVER 
INFORMATION:  Complete for Applicant, spouse and all persons age 
14 and older residing with Applicant (licensed or not).  Also list any 
other regular operators of vehicles on this application, Including 
children away from home or in college (licensed or not)."  



3

void because of your material misrepresentation − specifically due 

[to the] failure to disclose household members and/or regular 

drivers 14 and older at new business."  

Roberts filed suit seeking a declaration that Direct General did 

not have a valid basis to rescind the policy and was required to pay 

her PIP claim.  Direct General filed a counterclaim alleging that a 

valid basis for rescission existed because Roberts failed to disclose 

on her application that she lived with her brother, Michael 

Lawrence, and that had she disclosed him, her insurance premium 

would have been higher.  After a hearing on the parties' cross-

motions for summary judgment, the trial court entered final 

summary judgment in favor of Direct General.

Section 627.409(1), Florida Statutes (2017), provides that a 

misrepresentation, omission, concealment of facts, or incorrect 

statement on an insurance application may prevent recovery if (a) 

the misrepresentation, omission, concealment of facts, or incorrect 

statement is fraudulent or material to the risk being assumed or (b) 

had the insurer known the true facts, the insurer in good faith 

either would not have issued the policy or would have done so only 

on different terms.  "[T]he determination to be made under section 
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627.409(1)(b) regarding how an insurer would have acted had it 

known the true facts is 'one of fact requiring testimony by the 

insurer's representatives' . . . ."  Moustafa v. Omega Ins. Co., 201 

So. 3d 710, 715 (Fla. 4th DCA 2016) (quoting Singer v. Nationwide 

Mut. Fire Ins. Co., 512 So. 2d 1125, 1129 (Fla. 4th DCA 1987)).

In support of its summary judgment motion, Direct General 

relied upon the deposition testimony of its underwriting manager, 

Lisa Robison.  Based on her review of the underwriting file, Robison 

testified that after the claims department notified the underwriting 

department that there was an additional person in Roberts' 

household, an employee in the underwriting department re-ran 

Roberts' application and determined that if Mr. Lawrence was added 

to the policy as an excluded driver, the premium would increase 

from $1,500 to $1,637.  The trial court found that this testimony 

was admissible under the business records exception because 

Robison "testified to knowledge of the system used to generate the 

quote, how the information was entered into the system, and could 

claim personal knowledge from a review of the records."  Based on 

this testimony, the court ultimately determined that "[Direct 

General] provided the required testimony to establish [that Roberts'] 
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failure to disclose was a material misrepresentation because [Direct 

General] would not have issued the policy on the same terms."

Direct General did not, however, include any documents from 

the underwriting file as part of its summary judgment evidence.  It 

relied exclusively on Robison's deposition testimony to show that 

the insurance premium would have been higher had Roberts 

disclosed Mr. Lawrence on her application.  But "[w]hile the 

business-records exception . . . allows the admission of '[a] 

memorandum, report, record, or data compilation,' it does not 

authorize hearsay testimony concerning the contents of business 

records which have not been admitted into evidence."  Thompson v. 

State, 705 So. 2d 1046, 1048 (Fla. 4th DCA 1998) (quoting § 

90.803(6)(a), Fla. Stat. (1995)).  Because Direct General did not offer 

any records from the underwriting file, the trial court's reliance on 

the business records exception in establishing the admissibility of 

Robison's deposition testimony was misplaced.3  See, e.g., Sas v. 

3 It cannot be reasonably argued that the transcript of 
Robison's deposition itself was a "business record" within the 
meaning of section 90.803(6)(a), Florida Statutes (2019).  After all, 
to establish admissibility of a business record under the exception, 
the proponent must show, among other things, that "the record was 
made at or near the time of the event."  Yisrael v. State, 993 So. 2d 



6

Fed. Nat'l Mortg. Ass'n, 112 So. 3d 778, 779 (Fla. 2d DCA 2013) 

(holding that trial court erroneously allowed witness to testify about 

the contents of loan servicer's business records without having first 

admitted those business records); Cullimore v. Barnett Bank of 

Jacksonville, 386 So. 2d 894, 895 (Fla. 1st DCA 1980) ("The 

business records exception is . . . inapplicable because there were 

no records or reports offered into evidence; there was only 

testimony concerning communications made between the 

dispatcher and the deputy.").

Nevertheless, we affirm the trial court's entry of final summary 

judgment based on our conclusion that Robison's testimony was 

admissible because she was competent to testify from personal 

knowledge.  Robison is the manager of Direct General's 

underwriting department, and her testimony reflected her 

familiarity with Direct General's underwriting guidelines, the 

program used to calculate insurance premiums, and the process for 

952, 956 (Fla. 2008).  Here, the record reveals that Direct General 
ran the additional premium quote and reached the decision to 
rescind the policy sometime between Roberts' submission of the PIP 
claim in the aftermath of the June 2018 accident and the letter 
dated July 9, 2018, notifying her of the decision.  Robison's 
deposition was conducted several months later on March 20, 2019.
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running additional premium quotes.  And prior to her deposition, 

she reviewed the underwriting file in this case.  This provided a 

sufficient basis for Robison to testify from personal knowledge on 

this issue.  See Progressive Exp. Ins. Co. v. Camillo, 80 So. 3d 394, 

399 (Fla. 4th DCA 2012) ("An affiant's personal knowledge may be 

based on his or her review of the underwriting file."); cf. Moustafa, 

201 So. 3d at 715-16 (affirming summary judgment for insurer in 

rescission case based in part on deposition testimony of an 

assistant vice president in the insurer's underwriting department).  

Thus, Robison's deposition testimony constituted admissible 

summary judgment evidence irrespective of the applicability of the 

business records exception. 

Affirmed. 

SILBERMAN and VILLANTI, JJ., Concur.

Opinion subject to revision prior to official publication.
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