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The Uniform Partition of Heirs Property Act:

A Solution in Search of a Problem

recent article in The Flor-
ida Bar Journal extolled
the virtues of the Uniform
Partition of Heirs Property
Act (UPHPA or act) and argued for its
adoption.! Proponents of the UPHPA
assert that the act is more protective
of heirs’ rights than existing law.
However, a close examination of the
Florida Probate Code reveals that cur-
rent Florida law is more protective of
heirs’ rights. F.S. §733.814 permits the
personal representative of an estate,
or any of the beneficiaries, to petition
the court for the partition of property
for purposes of distribution. Moreover,
the suggested fix to the problems out-
lined in the prior article create more
problems than anticipated and may
not help resolve issues. This article
neither agrees with nor disputes the
factual assertions made in the previ-
ous article, but examines the present
process and the proposed fix — the
UPHPA — and concludes that adop-
tion is not in the best interests of the
citizens of Florida. Specifically, we
look at adoption of the act, and how it
would work under Florida law.

Partition Under the Florida
Probate Code

Section 4 of the act permits service
of process by posting. Fla. Prob. R.
5.025 identifies a partition proceed-
ing as an “adversary proceeding,”
which requires the service of formal
notice that informs heirs they have 20
days to respond to the petition. Rule
5.040(a) also requires service of for-
mal notice by a method that requires
a signature by the recipient, by service
of process as required under the Rules
of Civil Procedure, or as otherwise

provided by Florida law for service of
process. In addition, it is less protec-
tive of beneficiary rights than current
law, which requires actual service
evidence by a signature.

The Uniform Law Commission, in
the prefatory notes preceding the text
of the act, cites a de facto preference
for judicial sale instead of in-kind
partition.? In the probate context,
F.S. §733.814 requires a finding that
“the property cannot be partitioned
without prejudice to the owners and
cannot be allotted equitably and con-
veniently.” F.S. §733.814 also permits
a court to give a personal representa-
tive of an estate authority to sell prop-
erty privately without resorting to a
public auction. Thus, present probate
law protects the interest of parties.

The Uniform Law Commission cites
a concern for land owners who can-
not afford, or do not understand the
need for, sophisticated planning that
“wealthy and legally savvy clients” are
able to access.? While this may be true,
the Florida Probate Code, particularly
F.S. §733.814, does not distinguish
between heirs who take under a
will and heirs who inherit through
intestacy. All of the procedural safe-
guards relating to the qualifications
of a personal representative and the
personal representative’s duties to
estate beneficiaries applies equally
for testate and intestate estates. The
existing statutory framework for heirs
does offer protection for heirs.

Moreover, Fla. Const. art. X, §4(b),
provides protection for family mem-
bers who inherit homestead prop-
erty, i.e., the primary residence of
the deceased owner or the deceased
owner’s family. The home is exempt
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from claims of the deceased owner’s
creditors to the same extent the home
would be protected during the owner’s
lifetime. Under current Florida law,
the inheritance of homestead prop-
erty by family members occurs by
operation of law at the moment of the
deceased owner’s death in both testate
and intestate estates. Thus, a personal
representative cannot sell a protected
homestead because it is not an asset
of the estate.* While this results in
tenancy-in-common ownership by the
heirs in many cases, it ensures that
the heirs inherit the property and that
the property is not lost to creditors or
sold to pay estate expenses. The heirs
would have to resort to partition un-
der F.S. Ch. 64, if they could not work
out the benefits and responsibilities
of ownership between them.

Non-Legislative Alternatives

The preventive and educational
measures cited in the recent ar-
ticle are the best options for heirs
inheriting Florida property. Florida
has a strong tradition of protecting
the family home as set forth in Fla.
Const. art. X, §4, which dates back
to 1868. Members of The Florida Bar
have stepped up to assist homeown-
ers through pro bono and low-fee
will services. The Real Property,
Probate and Trust Law Section has
established a No Place Like Home
program, the purpose of which is:

[tlo make available RPPTL Section mem-
ber assistance in clearing title to real
property for vulnerable low-income Florida
residents, thereby allowing such residents
to not only receive disaster-related relief
and access to community development
funds, but also assuring them available
real property tax exemptions.?




For example, John J. Kendron re-
cently received a Florida Supreme
Court pro bono award for the Third
Judicial Circuit for his efforts in
support of Three Rivers Legal Ser-
vices, “helping mostly low-income
and elderly homeowners clear title to
their property so they can make their
homes safe and habitable.”s Funding
for legal aid services is critical to
provide educational and preventive
measures that would more effectively
address the problems cited by the Uni-
form Law Commission as the reasons
to support the UPHPA. These are
the initiatives that will assist those
in need, not legislation that seeks to
reduce the orderly administration of
estates.

The Partition Process Outside
of Probate Proceedings

Understanding the operation of ES.
Ch. 64 — partition of property — also
demonstrates the well-meaning act may
not be a good solution. A brief explana-
tion of the process illustrates why.

Florida jurisprudence dealing with
partition actions is well developed.
For example, Florida law dictates
that both real and personal property
may be partitioned.” Mineral rights
may also be partitioned.? The parties
that may seek partition (joint tenants,
tenants in common, or coparceners,
beneficial interests in a “dry trust,”
and homestead property after the
death of the homestead devisor) and
those that may not (tenants by the
entireties property before divorce,
remaindermen and reversionary
interests, life estates, property held
by bankruptcy trustees) are settled.?
Likewise, there is settled law that
ownership disputes do not preclude
partition,® nor do adverse claims
to the property.!! The parties to the
action include not only the owners
entitled to a possessory interest, but
also all parties who may have rights
impacted by the decision.'? Verifica-
tion of the complaint is not required,
and the complaint may contain counts
for other forms of relief. In short, the
body of law surrounding partition ac-
tions is well developed and provides
for a practical approach to partition
actions.’?

As the prior article states, the

Florida Statutes provide that parti-
tion may be done by commissioners
or a special magistrate.'* However, the
commissioner process is cumbersome
and is seldom employed. For example,
commissioners merely divide the
property in the form and manner as
set forth by the court and make no
independent decision. The report of
the commissioners must be served on
the parties, and objections are due 10
days after service of the report. Fail-
ure to object to the report confirms
the report, and commissioners are
entitled to a fee for their services.1s

As a practical matter, the com-
missioner process is seldom used in
Florida partition actions. As noted
above, the trial court makes the hard
decisions as to who gets what and in
what percentages. Having made the
decision, most trial judges want their
decision to be implemented as effi-
ciently as possible and adding three
commissioners to the process merely
slows down the proceedings. Florida
trial judges are also acutely aware of
the costs of litigation and reluctant
to impose additional costs on parties,
especially when the additional costs
may not benefit the parties.

A word about the unique character-
istics of real estate and partitions in
kind demonstrates why this process
is not used as often as many think.
First is the concept that large parcels
of real estate may be divisible in equal
lot size, but rarely are the resulting
lots the same in terms of quality and
characteristics of land. To take an
example of a “section” of farmland
real estate,'® the 640 acres in the
section may be equally split between
four cotenants with each cotenant
receiving 160 acres of farmland. This
seems like a fair division but are
the four new parcels the same in all
substantial respects? For example,
does one parcel have better access
to water, thus, being more suitable
for farming than the other parcels?
Does one parcel have better access to
a platted road, providing legal access
and making it more valuable than the
other parcels? Does one parcel have to
provide an easement so that the other
parcels can get to a roadway? If the
four parcels are equal in size but not
equal in quality, character, and value,

how does one adjust to make all four
parcels equal? Does one take away
certain acres from the 160 allotted
acres and give to another cotenant,
or is there a better way of adjusting
for differences? These are just some of
the questions that arise in partitions
in kind that make process somewhat
less desirable than others:

Because land is not fungible, any parcel
of real property is likely to have features
that make it more or less valuable than
another parcel. Therefore, the shares allot-
ted to the parties in partition need not be
exactly equal in value. An unequal division
of the property may even be justified where
one cotenant has improved the property
to be divided without contribution by the
other cotenant or cotenants. Under these
circumstances, the party who made the
improvements should receive the benefit
of the enhancement he or she has made
to the value of the property if this result
can be achieved equitably.!?

Keeping in mind that partition
was probably required because the
multiple owners could not agree with
each other in the first place, many
judges would be reluctant to have the
parties remain in place next to each
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other. As a result, many trial judges
appoint a single special magistrate
under F.S. §64.061(4) to carry out the
court’s directives, if the parties cannot
come to an agreement. These are the
practical reasons why partitions in
kind are rare.

The act unfortunately does not take
into account these practicalities and
unintentionally creates more costs
and time delays for the parties. For
example, §6(a) of the act states a
court must order an appraisal unless
the parties agree to the value of the
property. Again, the fact the parties
are involved in a partition action is a
good indication they may not be able
to agree on the value of the property,
so the court will be forced under the
act to order an appraisal. If the goal
in a particular action is to partition in
kind, then there is no need for an ap-
praisal. If the goal in a particular ac-
tion is to sell the property and divide
the proceeds between the heirs, then
a partition is not necessary because
the best indication of value is a ready,
willing, and able purchaser who closes
on a contract to buy the property. The
act does provide a mechanism for the
court to dispense with an appraisal
and determine the “fair market value”
of the property itgelf, but that begs the
question of why the court would be
doing so if chances are the property is
to be sold on the open market anyway.
If the property is not to be sold but
partitioned in kind, then that raises
another troubling issue: How does one
deal with people who don’t get along
that are now neighbors?

The act anticipates that resulting
neighbors after partition in kind
would not get along so a “cotenant
buyout” provision is set forth in §7.
Again, the act unnecessarily compli-
cates the process, which should be
handled by a court using its discre-
tion, and instead devotes three pages
of procedures and steps to accomplish
the buyout. A brief restating of this
section demonstrates its complexity:

SECTION 7. COTENANT BUYOUT.

(a) If any cotenant requested partition
by sale, after the determination of value
under Section 6, the court shall send notice
to the parties that any cotenant except a
cotenant that requested partition by sale
may buy all the interests of the cotenants
that requested partition by sale.

(b) Not later than 45 days after the
notice is sent under subsection (a), any
cotenant except a cotenant that requested
partition by sale may give notice to the
court that it elects to buy all the interests
of the cotenants that requested partition
by sale.

(¢) The purchase price for each of the in-
terests of a cotenant that requested parti-
tion by sale is the value of the entire parcel
determined under Section 6 multiplied by
the cotenant’s fractional ownership of the
entire parcel.

(d) After expiration of the period in
subsection (b), the following rules apply:

(1) If only one cotenant elects to buy
all the interests of the cotenants that re-
quested partition by sale, the court shall
notify all the parties of that fact.

(2) If more than one cotenant elects to
buy all the interests of the cotenants that
requested partition by sale, the court shall
allocate the right to buy those interests
among the electing cotenants based on
each electing cotenant’s existing fractional
ownership of the entire parcel divided by
the total existing fractional ownership of
all cotenants electing to buy and send no-
tice to all the parties of that fact and of the
price to be paid by each electing cotenant.

(3) If no cotenant elects to buy all the
interests of the cotenants that requested
partition by sale, the court shall send
notice to all the parties of that fact and
resolve the partition action under Section
8(a) and (b).

(e) If the court sends notice to the
parties under subsection (d)(1) or (2), the
court shall set a date, not sooner than 60
days after the date the notice was sent, by
which electing cotenants must pay their
apportioned price into the court. After this
date, the following rules apply . ..

Several issues come to mind when
reviewing this section of the act.
First, it is fairly complicated — as
are most involuntary buy-sell provi-
sions. A complicated statute bears
the risk of creating additional rather
than reducing further litigation, and
often comes with increased litigation
costs. So if §7 seeks to reduce litiga-
tion and costs, it does not accomplish
its purpose. If the purported purpose
of the act is to preserve real property
for people of modest means, then §7
fails to accomplish that goal as it
gives one cotenant with more finan-
cial power the ability to dispossess
another cotenant who is unwilling to
sell. Again, Florida’s present system
in which a trial judge, using his or
her fact-finding powers, works better
than the act because the trial judge
can make the determination whether
the parties can peaceably co-exist
after partition in kind, and if not,
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then create a fair sale process.

A more fundamental problem with
the act is inconsistency with Florida
practice and customs due to the act’s
emphasis on having a judge drive the
process. From making a determina-
tion as to whether a property is heirs
property (§2) and, thus, entitled to
special procedures, to the determi-
nation of value (§6), to the cotenant
buyout (§7), the act reflects a perspec-
tive of having a judge push the pro-
ceedings forward. This is, however,
inconsistent with the Florida practice
of having parties drive the proceed-
ings and is not realistic with the cur-
rent workload of many trial judges.
For example, §6(e) requires a court to
send notices to the parties within 10
days after an appraisal is filed, and
86(f) requires an evidentiary hearing
in 30 days to decide whether to accept
the value set forth in the appraisal.
Committing a Florida court to send
out notices is difficult, but holding
evidentiary hearings within 30 days
is next to impossible in some busy
court divisions.

Section 10 of the act also conflicts
with Florida law in that it requires
an “open market” sale, i.e., through
brokers and sales agents, “unless the
court finds that a sale by sealed bids
or an auction would be more economi-
cally advantageous and in the best
interest of the cotenants as a group.”
Section 10 then describes in detail
procedures a court must follow in
providing for a sale. Partition actions
in Florida are equitable in nature
and trial judges in these proceed-
ings have a great deal of discretion
to fashion an appropriate remedy.'®
Many trial judges are convinced an
open market sale is the best process,
but a practitioner could reasonably
be concerned the act would deprive
a trial court of its discretion and
flexibility to fashion an appropriate
remedy in a particular case.

Conclusion

Florida has a robust body of law
and protections for parties involved
in partition proceedings. The act
appears to be more appropriate for
a jurisdiction that does not have a
well-developed body of law detailing
appropriate procedures in partition




actions. The act also brings with
it some unintended consequences,
the most troubling being the limi-
tations the act would place on the
discretion of trial courts in partition
actions, and the resulting increased
litigation and attendant costs the
act would impose on parties due to
its numerous required procedures.
The buyout provisions appear too
complicated and expensive for those
of modest means, and may have an
unintended consequence of dispos-
sessing the very parties that the
act seeks to preserve in real estate.
The sale procedures are likewise
complicated and deprive a trial
court of the flexibility to fashion an
appropriate result for real estate,
which by its nature is unique. In
short, the act may have a laudable
goal, but appears to be a solution not
needed in Florida. A greater focus
on education, prevention, legal aid
organizations, and volunteer efforts
would best serve the needs of those
who inherit property in Florida.Qd
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